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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

GARY SMITH, ) 

) 
Plaintiff, ) 

V. ) Case Number: 06-1797 (RWR) 

) 
FEDERAL BUREAU OF PRISONS a/k/a ) 
DEPARTMENT OF JUSTICE, ) 

) 
Defendants, ) 



FEDERAL DEFENDANT'S MOTION TO DISMISS OR, 
IN THE ALTERNATIVE, FOR SUMMARY JUDGMENT 

Federal Defendant, the Federal Bureau of Prisons ("BOP"), respectfully moves this Court 

pursuant to Federal Rule of Civil Procedure 12(b)(6), for an order dismissing the Complaint for 

failure to state a claim. Alternatively, defendant respectfully requests summary judgment in its 

favor, pursuant to Federal Rule of Civil Procedure 56, on the ground that no genuine issue of 

material fact exists and defendant is entitled to judgment as a matter of law.' 



' Plaintiff should take notice that any factual assertions contained in the documents in 
support of this motion will be accepted by the Court as true unless the plaintiff submits his own 
affidavit or other documentary evidence contradicting the assertions in the documents. See Neal 
V. Kelly , 963 F.2d 453, 456-57 (D.C. Cir. 1992), Local Rule 7.1 and Fed. R. Civ. P. 56(e), which 
provides as follows: 

Supporting and opposing affidavits shall be made on personal knowledge, shall 
set forth such facts as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify to the matters stated therein. 
Sworn or certified copies of all papers or parts thereof referred to in an affidavit 
shall be attached thereto or served therewith. The court may permit affidavits to 
be supplemented or opposed by depositions, answers to interrogatories, or further 
affidavits. When a motion for summary judgment is made and supported as 
provided in this rule, an adverse party may not rest upon the mere allegations or 
denials of the adverse party's pleading, but the adverse party's response, by 
affidavits or as otherwise provided in this rule, must set forth specific facts 
showing that there is a genuine issue for trial. If the adverse party does not so 
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In support of this motion, defendant submits the accompanying Memorandum of Points and 
Authorities, Administrative Record, and Declaration of Sharon Wahl. 
Respectfully submitted, 

Jeffrey A. Taylor 



JEFFREY A. TAYLOR, D.C. BAR # 498610 
United States Attorney 



Rudolph Contreras 



RUDOLPH CONTRERAS, D.C. BAR # 434122 
Assistant United States Attorney 



s/Sherease Louis 



SHEREASE LOUIS 

Special Assistant United States Attorney 

United States Attorney's Office 

555 4* Street, N.W. 

Washington, D.C. 20530 

202-307-0895/ FAX 202-514-8780 

sherease.louis@usdoi.gov 



OF COUNSEL: 

Lara Crane, Esq. 

United States Department of Justice 
Federal Bureau of Prisons 
Beckley, West Virginia 



respond, summary judgment, if appropriate, shall be entered against the adverse 



party. 
Fed. R. Civ. P. 56(e) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



GARY SMITH, 

Plaintiff, 



Case Number: 06-1797 (RWR) 



FEDERAL BUREAU OF PRISONS a/k/a 
DEPARTMENT OF JUSTICE, 

Defendants. 

DEFENDANT'S STATEMENT OF MATERIAL 
FACTS AS TO WHICH THERE IS NO GENUINE ISSUE 

Pursuant to Federal Rule of Civil Procedure 56 and Local Civil Rule 7(h), defendant 

respectfully submits the following statement of material fact as to which there is no genuine 

issue: 

1 . hi letters dated July 13, 2005, July 26, 2005, August 3, 2005, August 4, 2005, and 
August 5, 2005, plaintiff, while an inmate at the Federal Correctional Institution ("FCI") Gilmer, 
West Virginia, requested various records from the Federal Bureau of Prisons ("BOP"), pursuant 
to the Freedom of Information Act ("FOIA") and the Privacy Act. A.R. 01-05. 

2. The requests included "any and all" information regarding four administrative tort 
claims filed by plaintiff with the BOP, certain BOP Program Statements, and an organizational 
chart for the mail room at FCI Gilmer. A.R. 01-05. 

3. Defendant processed the requests under FOIA and aggregated plaintiffs requests. 
A.R. 06. 

4. By letter dated August 30, 2005, defendant informed plaintiff that staff had 
identified approximately 757 pages responsive to his requests and that the approximate fee for 
copying would be $65.70. A.R. 06. 
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5. Defendant further informed plaintiff that, in accordance with 28 C.F.R. 

§ 16.1 1(e), defendant was notifying plaintiff in advance that the anticipated fee would exceed 
$25.00. A.R. 06. Additionally, plaintiff was provided the opportunity to reformulate his requests 
to meet his needs at a lower cost, or to forward a payment of $65.70. A.R. 06. 

6. hi a letter dated August 30, 2005, defendant denied plaintiffs request for a fee 
waiver, on the grounds that plaintiff failed to meet the two conditions set forth in 28 C.F.R. 

§ 16.11:(1) that the requested information is in the public interest; and (2) that the requested 
information is not primarily in the commercial interest of the requester. A.R. 06. 

7. Defendant's letter denying plaintiffs request for a fee waiver noted that plaintiff 
did not make a credible showing of a contribution to the public's understanding that would result 
from disclosure of the requested records, and that indigence alone does not entitle plaintiff to a 
fee waiver. A.R. 06. 

8. Defendant further advised plaintiff that his requests would be deemed not 
received until receipt of either plaintiffs reformulated request or payment of the requisite fees. 
A.R. 07. 

9. Plaintiff responded by filing an administrative appeal with the Department of 
Justice Office of Information and Privacy renewing his request for a fee waiver and arguing that 
his requests were of significant public understanding of government operations or activities. 
A.R. 08. 

10. hi a letter dated July 3 1 , 2006, the Office of hiformation and Privacy affirmed the 
denial of plaintiff s request for a fee waiver, and informed plaintiff of his right to seek judicial 
review of the decision. A.R. 15-16. 
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11. On October 18, 2006, plaintiff filed the Complaint in the instant case. 



Respectfiilly submitted, 

Jeffrey A. Taylor 

JEFFREY A. TAYLOR, D.C. BAR # 498610 
United States Attorney 

Rudolph Contreras 



RUDOLPH CONTRERAS, D.C. BAR # 434122 
Assistant United States Attorney 



s/Sherease Louis 



SHEREASE LOUIS 

Special Assistant United States Attorney 

United States Attorney's Office 

555 4* Street, N.W. 

Washington, D.C. 20530 

202-307-0895/ FAX 202-514-8780 

sherease.louis@usdoi.gov 



OF COUNSEL: 

Lara Crane, Esq. 

United States Department of Justice 
Federal Bureau of Prisons 
Beckley, West Virginia 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



Case Number: 06-1797 (RWR) 



GARY SMITH, 

Plaintiff, 



FEDERAL BUREAU OF PRISONS a/k/a 
DEPARTMENT OF JUSTICE, 



MEMORANDUM OF POINTS AND AUTHORITIES 

IN SUPPORT OF DEFENDANT'S MOTION TO DISMISS THE COMPLAINT 

OR, IN THE ALTERATIVE, FOR SUMMARY JUDGMENT 

INTRODUCTION 

Federal defendant, Federal Bureau of Prisons ("BOP"), moves to dismiss this suit, 
pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. Plaintiff Gary Smith, a federal 
inmate proceeding /?ro se, made five separate FOIA requests between July 13, 2005, and August 
5, 2005, a period of less than 30 days, seeking numerous documents from the BOP pursuant to 
the Freedom of Liformation Act ("FOIA")^ and the Privacy Act.^ As is evident from the 
Administrative Record, and as set forth in the accompanying declaration of Sharon Wahl ("Wahl 
DecL"), defendant properly deemed plaintiffs FOIA requests not received after plaintiff (1) 
failed to remit payment of the required fees, and (2) failed to demonstrate that he meets the 
requirements for a fee waiver. Because the plaintiff did not pay the required fees to process his 
FOIA request, and did not demonstrate that he is entitled to a fee waiver, defendant properly 
closed plaintiffs FOIA request. Further, defendant properly upheld the determination after 



' See 5 U.S.C. § 552. 
' See 5 U.S.C. § 552a. 
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plaintiff administratively appealed the determination to the U.S. Department of Justice's Office 
of Liformation and Privacy. Accordingly, this action should be dismissed or, alternatively, 
summary judgment should be granted in favor of the defendant. 
BACKGROUND 

Plaintiff is currently confined at the United States Penitentiary ("USP"), Coleman, 
Florida, also known as USP Coleman 11. (Wahl DecL, attached as Exhibit A hereto). Plaintiffs 
projected release date via good conduct time is August 22, 2019. (Wahl DecL). Plaintiff was 
previously confined at the Federal Correctional Listitution ("FCI") Gilmer, West Virginia. While 
there, in letters dated July 13, 2005, July 26, 2005, August 3, 2005, August 4, 2005, and August 
5, 2005, plaintiff requested numerous records from the BOP pursuant to the FOIA and the 
Privacy Act. The requests included "any and all" information regarding four administrative tort 
claims filed by plaintiff with the BOP, certain BOP Program Statements, and an organizational 
chart for the mail room at FCI Gilmer. A.R. 01-05. Defendant processed the requests under the 
FOIA and aggregated plaintiffs requests in accordance with 28 C.F.R. § 16.1 1(h). A.R. 06. 

By letter dated August 30, 2005, defendant informed plaintiff that BOP had identified 
approximately 757 pages responsive to his requests and that the approximate fee for copying 
would be $65.70. A.R. 06. Defendant further informed plaintiff that, in accordance with 28 
C.F.R. § 16.1 1(e), he was being provided advanced notice that the expected fee would exceed 
$25.00. A.R. 06. Additionally, plaintiff was given the opportunity to reformulate his requests to 
meet his needs at a lower cost, or to forward a payment of $65.70. A.R. 06, see also 28 C.F.R. 
§ 16.1 1(e). In the same letter, defendant denied plaintiffs request for a fee waiver, noting that 
plaintiff failed to meet the two conditions set forth in 28 C.F.R. § 16.1 1: (1) that the requested 
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information is in the public interest; and (2) that the requested information is not primarily in the 
commercial interest of the requester. A.R. 06. Defendant's letter noted that there was no 
credible showing of a contribution to the public's understanding that would result from 
disclosure of the requested records, and that indigence alone does not entitle one to a fee waiver. 
A.R. 06-07. Defendant's letter further informed plaintiff that plaintiffs FOIA requests would be 
deemed not received until receipt of either plaintiffs reformulated request or payment of the 
requisite fees. A.R. 07. 

Plaintiff responded by filing an administrative appeal renewing his request for a fee 
waiver, and arguing that his requests were of significant public understanding of government 
operations or activities. A.R. 08. By letter, dated July 31, 2006, the Office of Liformation and 
Privacy affirmed the denial of plaintiff s request for a fee waiver and informed plaintiff of his 
right to seek judicial review of the decision. A.R. 15-16. On October 18, 2006, plaintiff filed the 
Complaint in the instant case, challenging the denial of his fee waiver request and the 
aggregation of his FOIA requests. 

STANDARD OF REVIEW 

A court's review of an agency's decision to grant or deny a request for a fee waiver is 
conducted "de novo, looking only to the administrative record before the agency at the time of 
the decision." D.C. Technical Assistance Organization v. U.S. Dept. of Housing and Urban 
Development, 85 F.Supp.2d 46, 48 (D.D.C. 2000); see also, Campbell v. U.S. Dept. of Justice, 
164 F.3d 20, 35 (D.C.Cir. 1998); Rozet v. Dept. of Housing and Urban Development, 59 
F.Supp.2d 55, 56 (D.D.C. 1999). 
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ARGUMENT 
I. BOP Has Fulfilled Its FOIA Obligations to Plaintiff 

A, Applicable Fee Requirements Governing FOIA Requests 

Pursuant to the FOIA, "each agency shall promulgate regulations . . . specifying the 
schedule of fees applicable to the processing of requests under this section and establishing 
procedures and guidelines for determining when such fees should be waived or reduced." 
5 U.S.C. § 552(a)(4)(A)(I). While an agency is permitted to charge a reasonable fee for 
searching, copying, and reviewing its files, the FOIA does provide that "[djocuments shall be 
furnished without charge . . . if disclosure of the information is in the public interest because it is 
likely to contribute significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester." 5 U.S.C. 
§ 552(a)(4)(A)(iii). 

Pursuant to these provisions, the BOP has promulgated regulations for determining how 
FOIA requests are to be processed and when fees should be waived. See 28 C.F.R. § 16.1 1. 
BOP may grant a full or partial waiver of fees if a requester can demonstrate that disclosure of 
the information sought in a FOIA request (1) is in the public interest because it is likely to 
contribute significantly to public understanding of the operations or activities of the government, 
and (2) is not primarily in the commercial interest of the requester. 5 U.S.C. §552(a)(4)(A)(iii); 
28 C.F.R. §16.11(k)(l)(I) and (ii). See Judicial Watch, Inc. v. DOJ, 365 F.3d 1108, 1126 (D.C. 
Cir. 2004). In order to be eligible for a fee waiver, a requester must establish that both prongs of 
the analysis have been satisfied. See Samuel Gruber Education Project, 24 F.Supp.2d 1, 10 
(D.D.C. 1998). 
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B, Plaintiff Does Not Qualify for a Fee Waiver Because Disclosure of the 
Records to Plaintiff Will Not Contribute Significantly to the Public's 
Understanding of Government Operations or Activities 

The BOP's regulations require the agency to consider four factors in determining 

whether requested information is sufficiently likely to be in the public interest, i.e., whether it 

would contribute significantly to public understanding of the operations or activities of the 

government. 28 CFR § 16.1 l(k)(2)(i)-(iv). Specifically, the agency is required to consider: 

(i) the subject of the request: Whether the subject of the requested records 

concerns "the operations or activities of the government"; 

(ii) the informative value of the information to be disclosed: Whether the 

disclosure is "likely to contribute" to an understanding of government operations 

or activities; 

(iii) the contribution to an understanding of the subject by the public likely to 

result from disclosure: Whether disclosure of the requested information will 

contribute to the "public understanding"; and 

(iv) the significance of the contribution to public understanding: Whether the 

disclosure is likely to contribute "significantly" to public understanding of 

government operations or activities. 

28 C.F.R. § 16.1 l(k)(2)(i)-(iv). hi addition, the BOP's regulations provide that: 

When a component determines or estimates that the fees to be charged under this 
section will amount to more than $25.00, the component shall notify the requester 
of the actual or estimated amount of the fees, unless the requester has indicated a 
wiUingness to pay fees as high as those anticipated. ... In cases in which a 
requester has been notified that actual or estimated fees amount to more than 
$25.00, the request shall not be considered received and further work shall 
not be done on it until the requester agrees to pay the anticipated total fee, , , 
. A notice under this paragraph will offer the requester an opportunity to discuss 
the matter with Department personnel in order to reformulate the request to meet 
the requester's needs at a lower cost. 

28 C.F.R. § 16.1 1(e) (emphasis added). The burden is on the requester to establish any 

entitlement to a fee waiver. See Larson v. C.I.A., 843 F.2d 1481, 1483 (D.C. Cir. 1988); 
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McClellan v. Carlucci, at 1287 (stating that conclusory statements will not support fee waiver 
request); Durham v. U.S. Department of Justice, 829 F.Supp. 428, 434 (D.D.C. 1993). 

"When an agency is determining whether a fee waiver would be 'in the public interest,' 
the identity of the requester, his purpose for seeking the information, and the character of the 
information itself are proper factors for the agency to consider." Larson v. C.I. A., 664 F. Supp. 
15, 17 (D. D.C. 1987). If a requester plans to use the requested information primarily for 
personal gain, a fee waiver is inappropriate. See id. If the information sought is personal to the 
requester and does not pertain to issues of public interest, then a fee waiver should not be 
granted. See id. at 18; see also Ely v. United States Postal Service, 753 F.2d 163 (D.C. Cir. 
1985) (denial of fee waiver proper where plaintiff was incarcerated and requested copies of files 
and documents concerning himself). Additionally, the court must consider the ability of the 
requester to disseminate the information to the interested general public. See id. 

Considering the plaintiffs identity in the instant case, plaintiff is an inmate incarcerated 
in a federal correctional institution. Wahl Decl. Plaintiffs status as an inmate bears on his 
ability (or inability) to disseminate information. See Larson v. CIA, 664 F.Supp. 15, 18 (D.D.C. 
1987) {citing Allen v. FBI, 551 F. Supp. 694 (D.D.C. 1982)). ]n Larson, the plaintiff was 
incarcerated and had no apparent connection to the media or access to facilities or personnel that 
might enable him to disseminate the requested information. See id. As in Larson, plaintiff in the 
instant case is incarcerated and with no apparent ability to disseminate information. In his 
administrative appeal, plaintiff did not state how he intended to disseminate the requested 
information, and he has not demonstrated any ability to disseminate the information to the 
general public. A.R. 08. See Hoffman v. Internal Revenue Service, at *3-4, No. 90-0459, 1991 
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U.S. Dist. Lexis 15436 (D.D.C. October 23, 1991) (no fee waiver where no indication how 
plaintiff, a prisoner, would distribute information to the general public). 

Additionally, plaintiff has never set forth his purpose for seeking the information 
requested. A.R. 01-05, 08. In his requests to the agency, plaintiff states simply that the 
information is requested "for non-commercial purposes." A.R. 01-05. It would appear, based 
upon the nature of the information, that plaintiff intends to use the information for personal gain. 
Notably, plaintiff requested copies of any and all documentation regarding four administrative 
tort claims he filed with the BOP. A.R. 02. Plaintiff would have difficulty demonstrating that 
this information would be of interest to the general public and is not for personal use or gain. 
See Ely V. United States Postal Service, 753 F.2d 163 (D.C. Cir. \9%5); McClain v. United States 
Dep 't of Justice, 13 F.3d 220, 220-21 (7th Cir. 1993) (defendant seeking documents to serve his 
own interest in vindication not entitled to fee waiver); Blakey v. Dep 't of Justice, 549 F. Supp. 
362 (D.D.C. 1982), a#W, 720 F.2d 215 (1983). Additionally, plaintiff s requests for various 
BOP Program Statements and information about the mail room at FCI Gilmer (where he was 
incarcerated during the time he made his FOIA requests) likewise appear to be for personal use 
or gain, as plaintiff is an inmate in the custody of the BOP. A.R. 01-05. The character of the 
information requested is pertinent to the BOP and pertinent to administrative tort claims filed by 
the plaintiff A.R. 01-05. 

Based upon the foregoing, and plaintiffs conclusory statement that the information 
requested is "in the public's interest and is likely to contribute significantly to the public 
understanding of the operations of the government," the BOP was correct in determining that 
plaintiff was not entitled to a fee waiver. Plaintiff has made no credible showing of a 
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contribution to the public's understanding that would result from disclosure of the requested 
information. A.R. 06; see Oglesby v. United States Department of the Army, 920 F.2d 57, 66 
n.ll(D. C. Cir. 1990). 

C. Plaintiff Does Not Qualify for a Fee Waiver Based on His Indigence 

It is well settled that without a showing of a public benefit, indigence alone is insufficient 
to warrant a fee waiver. See, e.g., DeCato v. Executive Office for United States Attorneys, No. 
03-5044, 2003 WL 22433759, at *1 (D.C. Cir. Oct. 24, 2003) (reiterating that "this court has 
held that indigence is not a justification for waiving fees" (citing Ely v. United States Postal 
Service, 753 F.2d 163, 165 (D.C. Cir. 1985))); Crookerv. Dep'toftheArmy, 577 F. Supp. 1220, 
1224 (D.D.C. 1984) (holding indigence alone does not automatically entitle requester to fee 
waiver); Rizzo v Tyler, 438 F. Supp. 895 (S.D.N.Y. 1977) (same); see also S. Conf Rep. No. 93- 
1200, at 8 (1974), reprinted in 1974 U.S.C.C.A.N. 6285, 6287 (specific fee waiver provision for 
indigents eliminated; "such matters are properly the subject for individual agency determination 
in regulations"). Therefore, plaintiffs claims that he is indigent, standing alone, are insufficient 
to entitle him to an automatic waiver of fees. 

D, Because Plaintiff Does Not Qualify for a Fee Waiver, Plaintiff Must Pre-Pay 
The Required Copying and Search Fees In Order to Process His FOIA 
Request 

Before any action is taken on his FOIA request, "plaintiff has an obligation to pay for the 

reasonable copying and search fees assessed by the defendant." Trueblood v. U.S. Dep 't of the 

Treasury, 943 F. Supp. 64, 68 (D.D.C. 1996). An agency is permitted to require that a requester 

pre-pay before the agency will release documents pursuant to a FOIA request. See id.; see also 

Putnam v. United States Dep't Justice, 880 F.Supp. 40, 42 (D.D.C. 1995); Maydakv. United 
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States Dep 't of Justice, 254 F. Supp.2d 23, 50 (D.D.C. 2003) (dismissing without prejudice 
because "plaintiff is obligated ... to pay the fee or to seek from the agency either a fee waiver or 
a fee reduction.") (citing Trueblood, 943 F. Supp. at 68). 

Plaintiff has failed to comply with the governing requirements that must be met before a 
fee waiver may be granted. Contrary to the public interest and other requirements set forth in 28 
C.F.R. § 16.1 1(e), plaintiffs record request is wholly personal and his fee waiver argument is 
without merit. 
II, The Court Should Not Consider Plaintiffs Argument on Aggregation 

hi his Complaint, plaintiff argues that BOP improperly aggregated his requests, noting 
that he treated them as separate and individual and that individually, each request is fewer than 
100 pages and should be provided without charge. See Complaint at 3-4. Plaintiff, however, 
failed to raise this issue on appeal to the Office of Liformation and Privacy. A.R. 08. Plaintiff 
administratively appealed only the issue of the fee waiver based upon the lack of public interest 
involved in the requests. A.R. 08. Therefore, plaintiff did not exhaust his administrative appeal 
on this issue and this Court should not consider it. See Cleary, Gottlieb, Steen & Hamilton v. 
Dep't. of Health and Human Services, 844 F. Supp. 770, 779-80 (D. D. C. 1993) (plaintiff could 
not in district court raise a FOIA challenge that he failed to raise during the administrative 
appeal). 

hi any event, defendant properly aggregated plaintiffs requests pursuant to the applicable 

federal regulations. 28 C.F.R. § 16.1 1(h) provides as follows: 

(h) Aggregating requests. Where a component reasonably believes that a requester 
or a group of requesters acting together is attempting to divide a request into a 
series of requests for the purpose of avoiding fees, the component may aggregate 
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those requests and charge accordingly. Components may presume that multiple 
requests of this type made within a 30-day period have been made in order to 
avoid fees. Where requests are separated by a longer period, components will 
aggregate them only where there exists a solid basis for determining that 
aggregation is warranted under all the circumstances involved. Multiple requests 
involving unrelated matters will not be aggregated. 

28 C.F.R. § 16.1 1(h). In the instant case, plaintiffs five requests were made within a twenty-four 

day time period: July 13, 2005, July 26, 2005, August 3, 2005, August 4, 2005, and August 5, 

2005. See A.R. 01-05. Three of plaintiff s five separate requests sought only BOP Program 

Statements. See A.R. 03-05. Of the remaining two requests, one sought a BOP Program 

Statement and an organizational chart of the FCI Gilmer mail room, and the other sought "any 

and all information" regarding four administrative tort claims. See A.R. 01-02. 

Because plaintiffs five requests to BOP all occurred within a 24-day time period, with 

three of the five requests being made in a three day period, it was reasonable for defendant to 

aggregate the requests and charge for the requests pursuant to 28 C.F.R. § 16.1 1(h). Plaintiffs 

argument that each of his requests should be treated separately and individually is not enough to 

overcome the presumption outlined in 28 C.F.R. § 16.1 1(h). 



Case 1 :06-cv-01 797-RWR Document 1 2 Filed 05/02/2007 Page 1 6 of 1 7 



CONCLUSION 

For the foregoing reasons, the Complaint should be dismissed or, alternatively, summary 

judgment should be granted in favor of the defendant. 

Respectfully submitted, 

Jeffrey A. Taylor 

JEFFREY A. TAYLOR, D.C. BAR # 498610 
United States Attorney 

Rudolph Contreras 

RUDOLPH CONTRERAS, D.C. BAR # 434122 
Assistant United States Attorney 

/s/ Sherease Louis 



SHEREASE LOUIS 

Special Assistant United States Attorney 

United States Attorney's Office 

555 4* Street, N.W. 

Washington, D.C. 20530 

202-307-0895/ FAX 202-514-8780 

sherease.louis@usdoi.gov 



OF COUNSEL: 

Lara Crane, Esq. 

United States Department of Justice 
Federal Bureau of Prisons 
Beckley, West Virginia 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



GARY SMITH, 

Plaintiff, 



Case Number: 06-1797 (RWR) 



FEDERAL BUREAU OF PRISONS a/k/a 
DEPARTMENT OF JUSTICE, 

Defendants. 

CERTIFICATE OF SERVICE 

I hereby certify that service of the foregoing Defendant's Motion To Dismiss Or, hi The 

Ahemative, For Summary Judgment, Supporting Memorandum, Statement of Material Facts, 

Administrative Record, Declaration of Sharon Wahl, and Proposed Order, has been made by mailing 

copies thereof, first class postage prepaid, addressed to: 

GARY L. SMITH, Register No. 52962-019 
US? Coleman II 
U.S. Penitentiary 
P.O. Box 1034 
Coleman, FL 33521 

on this 2"^* day of May, 2007. 

/s/Sherease Louis 



SHEREASE LOUIS 

Special Assistant United States Attorney 

United States Attorney's Office 

Civil Division 

555 4* Street, N.W., 

Washington, D.C. 20530 

(202) 307-0895 
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Index of the Administrative Record 



01. Letter from Gary L. Smith to Federal B^l^eau of Prisons, FCIBeckley, dated July 13, 
2005. 

02. Letter from Gary L. Smith to Federal Bureau of Prisons, FCl Beckley, dated July 26, 
2005. 

03. Letter from Gary L. Smith to Federal Bureau of Prisons, FCI Beckley, dated August 3, 
2005. 

04. Letter from Gary L. Smith to Federal Bureau of Prisons, FCI Beckley, dated August 4, 
2005. 

05. Letter from Gary L. Smith to Federal Bureau of Prisons, FCI Beckley, dated August 5, 
2005. 

06. Letter from Debbie Stevens, Supervisory Attorney, Federal Bureau of Prisons, FCI 
Beckley Consolidated Legal Center, dated August 30, 2005. 

08. Letter from Gary L. Smith to Office of Information and Privacy, United States 
Department of Justice, dated November 13, 2005. 

09. Letter from Gary L. Smith to Office of Information and Privacy, United States 
Department of Justice, dated November 13, 2005, regarding change of address. 

10. Letter from Priscilla Jones, Chief, Adminisfrative Staff, OfQce of Information and 
Privacy, to Gary L. Smith, dated November 30, 2005, regardmg Request No. 2005-07261 . 

11. Letter from Priscilla Jones, Chief, Adminisfrative Staff, Office of Information and 
Privacy, to Gary L. Smith, dated November 30, 2005, regardmg Request No. 2005-07499. 

12. Letter from Priscilla Jones, Chief, Adminisfrative Staff, Office of Information and 
Privacy, to Gary L. Smith, dated November 30, 2005, regarding Request No. 2005-07734. 

13. Letter from Priscilla Jones, Chief, Administrative Staff, Office of Information and 
Privacy, to Gary L. Smith, dated November 30, 2005 regarding Request No. 2005-07736. 

14. Letter from Priscilla Jones, Chief, Administrative Staff, Office of Information and 
Privacy, to Gary L. Smith, dated November 30, 2005, regarding Request No. 2005-07742. 

15. Letter from Daniel J. Metcalfe, Director, Office of Information and Privacy, to Gary L. 
Smith, dated July 31, 2006. 
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July 13, 2005 

United States Department of Justice 
FBQP - FCI Seckley 
P.O. Box 1280 

Beaver, WV -25813 

RE; Preedffin of Information RK]uest 

Dear Sirs: 

Pursuant to Title 5 U.S.C. § 552, the Freedom of Information Act, and Title 
5 U.S.C. S 552a, the Privacy Act, I am requesting disclosure and copies 
of the following infonnation: 

- BOP Program Statement #5100.0? 

- Mail roan Organizational Chart w/ Job Titles and detailed descriptions 
fr<M FCI Gilmer 

I am requesting this information for non-COTimercial purposes. I afli indigent 

and"unable to pay for this retpest. PursuanttcrT-ttlB-S-UTSrCrT 552(a) (4) 

(AJ(iii), 1 am retjuesint a waiver of any and all fees associated with the 
production of the requested (focumenrts because disclosure is in the public's 
interest and is likely to contribute significantly to the public understanding 
of the operations of the governemnt. 

If any part of this request cannot be disclosed, I am requesing, pursuant 
to Title 5 U.S.C. § 552[b), that any reasonable* segregable portions be 
provided after redaction of exesipt portions. Any redactings shall be indicated 
on the released portions and the amount of information redacted shall be 
indicated at the place where redaction has occured. 

You may respond to this reauest to: Sary L, Smith #52962-019 
P.O. Box 6000 
Glenville, WV 26351-6000 

Pursuant to Title 5 U.S.C. S 552(a)C6){A)(l], I am expecting a reply within 
twenty (20) days upon receipt of this request. 

thank you for your prompt attention to this matter. 

Sincerely » 




Gary L. Smith" 
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July 26, 2005 

United States Department of Justice 
FBOP - FCI Beckley 
P,0, Box 1280 
Beaver, WV 25813 

RE: Freedom of Information Request 

Dear Sirs: 

Pursuant to Title 5 U.S.C, § 552, the Freedom of Infomiation Act, and Title 
5 U.S.C. § 552a, the Privacy Act, I am requesting disclosure and copies 
of the following information; 

- Any and all information regarding the following Tort Claim Numbers: 

- TRT-SER-2005-01799 

- TRT-SER-2004-05Qt7 

- TRT-MXR-2005-03419 

. TRT-HXR-2005-e34ie- — - - ■ - 



I ara requesting this infonniationfor non-ctxiBKrcial purposes, I am indigent 
and unable to pay for this request. Pursuant to Title 5 U,S,C. § 552(a)(4)(A) 
(ill), I am requesting a waiver of any and all fees associated with the 
productoin of the requested documents because disclosure is in the public's 
interest and is likely to contribute significantly to the public understanding 
of the operations of the government. 

If any part of this request cannot be disclosed, I am requesting, pursuant 
to Title 5 U.S.C. § 552tb), that any reasonable, segregable portions be 
provided after redaction of exempt portions. Any redactings shall be indicated 
on the released portions and the amount of information redacted shall be 
indicated at the place where redaction has occured. 

You may respond to this request to: Gary L. Smith #52962-019 
P.O. Box 6000 
Bienville, WV 26351-5000 

Pursuant to Title 5 U.S.C. § 552(a) ( 6M A) (i). I am expecting a reply within 
twenty (20) days upon receipt of this request. 



Sincerely, 




Gary L. Smith 
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August 3. 2005 

United States Department of Justice 
FBOP - FCI Beckley 
P.O, Box 1280 
Beaver, VIV 25613 

RE: Freedon of Infomation Request 

Dear Sirs: 

Pursuant to Title 5 U.S.C. § 552, the Freedom of Information Act, and Title 
5 U.S-C. § 552a, the Privacy Act, I am requesting disclosure and copies 
of the following infomation; 

- BOP Program Statement #5322.11 

- BOP Program Statement #3510.08 

I am requesting this information for non-commercial purposes. I am indigent 
and unable to pay for this request. Pursuant to Title 5 U.S.C. § 552(a)(4)(A) 
(iii), I am requesting a waiver of any and all fees associatied ,tfit^ "the __ . 
production of the requested docuirterits because disclosure is in the public's 
interest and is likely to contribute significantly to the public understanding 
of the operations of the government* 

If any part of this request cannot be disclosed, I am requesing, pursuant 
to Title 5 U.S.C. § 552(b), that any reasonable, segreg^le portions be 
provided after redaction of exanpt portions. Any redactings shall be indicated 
on the released portions and the amount of information redacted shall be 
indicated at the palce where redaction has occured. 

You may respond to this request to: Gary L. Smith #52962-019 
P.O. Box 6000 
Glenville, WV 25351-6000 

Pursuant to Title 5 U.S.C. § 552(a)(6)(A)(i), I am e)qjecting a reply within 
twenty (20) days upon receipt of this request. 

Thank you for your projnpt attention to this matter. 

Sincerely » 
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August 4, 2005 

United States Department of Justice 
FBOP - FCI Beckley 
P.O. Btyx 1280 
Beaver, WV 25813 

RE; Freedimt of Information Request 



Pursuant to Title 5 U.S.C. § 552, the Freedom of Information Act, and Title 
5 U.S.G, S 552a, the Privacy Act, I am requesting disclosure and copies 
of the following documents: 

- BOP Program Statanent # 5880.28 

- BW Program Statatient #.1320.06 

I am requesting this information for non-commercial purposes. I am indigent 
and unable to pay for this request. Pursuant to Title 5 U.5,C. § 552(a)(4) 
(A}(iii}^ I am requesting a waiver of any and all fees associated with 
the production of the requested docunents because {tisclosur^ is in the 
public's interest and is likely to contribute significantly to the public 
understanding of the operations of the government. 

If any part of this request cannot be disclosed, I am requesting, pursuant 
to Title 5 U.S.C-S 552(b), that any reasonable, segregable portions be 
provided after redaction of exempt portions. Any redactions shall be indicated 
on the released portoins and the amount of information redacted shall be 
indicated at the place where redactino has occured. 

You may respond to this request to: Gary L. Smith #52962-019 
P.O. Box 60Q0 
Glenville, WV 26351-6000 

Pursuant to Title 5 U.S.C. § 552(a) (6) (AKi)» I am expecting a reply within 
twenty (20) days upon receipt of this request. 

Thank you for your prompt attention to this matter. 

Sincerely, 
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August 5, 2005 

United States Department of Justice 
FBOP - FCI Beckley 
attn: Debbie Stevens 
P.O. Box 1280 
Beaver, WV 25813 

RE: FOIA Requests 2005-06909, 2005-06910, 2005-06911. 2005-06912 

Dear Ms. Stevens: 

In regards to your letter dated Jule 22* 2005, I am unsure which request 
goes with which number, as yaa did not specif y- 

Please accept this letter ds a refomulated request. I am requesting for 
iUEiediate disclosure, pursuant to my previous request: 

- BOP Policy Statement #5162.04 (Categorization of offenses)^' 

- BOP Policy Statemert #5162.02 (Oefination af Term - Crime of Violence)'^'^ 

- BOP Policy Statement #1380.05 (Disclosing Potential Impeachment 

Information) \ 

I am also requesting a break down of the remaining information so I can 
make an infonned decision on how to proceed. 

You may respond to me at: Gary L. Smith #52962-019 
P.O. Box 6000 
Glenville, HV 26351-6000 

Thank you for your prranpt attention to this matter. 

Sincerely, 
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Federal Bureau of Prisons 

Beckley ConsoUilaled Legal Cetiter 

(609 hditsirfa} Park fimd. P.O. Bo.\ 1280 
Bem>i'r, iVcsi yfrginia 25S/3 



August 30, 2005 

Gary Smith 

Reg. No. 52962-019 

FCI Gilmer 

PO Box 6000 

Gilmer, WV 26351-9500 

RE: FOIA Request Nos. 2005-0726 1 , 2005-07499, 2005^7734, 2005-07736 and 2CKf5-07742 

Dear Mr. Smith: 

This is in response to your recent Freedom of Infoimatian Act requests, Spw^Lfically, j^u 
request a copy of Program Statements 1320,06, 13^.05, 3510.08, 5100.07, 5162.02, 5162.04, 
5322.1 1, 5880.28, an organization chart with job titles and detailed descriptions from the 
mailrooJH, and copies of tort claims TRT-SER-2005091799, TRT-SER-2004-^5017, TRT-MXR- 
2005-03419, TRT-MXR-2005-03418. 

The purpose of this letter is to advise you diat we anticipate the foe for your rajurat to exceal 
$25.00, or the amount you have already agreed to pay. Staffhave identified approximately 757 
pages resiroiisive to >^ur r^uesL The fee for copying these documents will be approximately 
$65.70. In accordance with provisions of Title 28, Code of Faieral Relations, § 16.1 1 (e) we 
are required to provide advance notice of any fee expected to exceed $25.00, or which exceeds an 
amount you have previously indicated a willingness to pay. ThU provision also requires, that we 
offer you ihe cypportunity to reformulate your request to meet your needs at a lower cost. 

Your request for a fee waiver is denied, hi accordance with Title 28. Code of F^eral 
Regulations, Section 16.11, feewatversaregivaivi^Bntwo conditionsaremet. Hie first 
condition is that the requested infoimatian is in the public interest b^iause it is likely to 
contribute significantly to public understandmg of the oper^ons or activities of the govemmenL 
Secondly, the requested infonnation is not to be primarily in the commcKiial interest of the 
requester. 

I am unaware of any significant public uHdra^andiag of government operations or activities that 
would result fiom the release of the records you have sought. See, Ely v. Pos^ Serv.. 753 F,2d 
163, 165 (D.C CiT.l. cert, denied. 471 U.S. 1106 (1985), Theremust be some credible showing 
of a contribution to the public's understanding ttrnt would result from the disclosure. Your 
request does not meet this criteria and is therefore denied. 
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Finally, indigene* alone does not entitle you to a f^ waiver. 

You may appeal this draiisioti to deny your fee waiver requKit to the Office of Information Kid 
Privacy, Department of Justice, Flag Building, Suite 570, Washington, D.C. 20530. Please 
mark your envelope and letter "Fee Waiver Appeal". Your appeal must be made within sixty 
days of your receipt of this letter. 

We request that you either (1) advise us of your reformulated requ^t or (2) send a check or 
moneyorderpayablelo the U.S. Treasury in ttie amount of S65.70 to this office. Until we 
reeeivetheinfomiationr^uested, Title 28, Code of Federal Regulations, § 16.11 (e) requires 
that we deem your request as not receipted. 



Me Steveais 
Supervisor Attorn^ 



Ridi^d W. Schott 
Regional Counsel 



_LO 
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November 13, 2005 



Qffice of Information and Privacy 
Department of Justice 
Flag Buildi-'ig 
Suite 570 
Washington, DC 20530 



5.ofe'€)6to 



JT, 



RE: Appeal of POT A Requests H^s . 200D-0726J.fi) 
JO0S-O/ t9a>v 

^005-07736 " 



This is a formal notice of appeal to the denial of the above 
referenced FOIA requests. <at>ove 

Laulttl^''^I^^f'^ " "''i"^^ ^^ '^^^ f^*^ *^^^ -^<^-^ referenced 
requestfa, which were denied. I am appealing the aeci'iion tn. 

public understanding of government operatoins or activities. 
Clearly, any rules and regulations that any government aaencv 
?rsa% ?Lrit f n' ^^^f «-"t t- the pubii?. FoJan ^JS^J 
= ?^^f^ 5 ^\?.°*" ^"^*^« ^^^ regulations are not of any 
^ho^^'^''^?"^4^^"te^es.t, is that samo agencv saving it 
should be allowed to operate without aTiy public" oversight! 

anv\nra?r^, ?"" an American citi.^en, I an, entitled to view 
oZAiL'iLlr]'^ ^^'^ -gulation. th.t any government agency 

i.lnilirL?7J.;.ol,l'^ -.-sting that the Pol. reguests be 
Thank you for your prompt attention to this matter. 




^^Pf^ ^-?^,^f^X^^W4^ ^5Z,,,^^^ 



^^^^' 'U MI22 4 
NOV 2 3 2005 

RECEIVED 
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November 1 3, 2005 



Office of Information and Privacy 
Department of Justice 
Fla-g Building 
Suite 570 
Washington, DC 20530 



RE: t'OIA Mequest Appeal Nos, 2005-06909 £05-2567 1 

2005-06910 (05-25681 

2005-06911 (05-2569) 

2005-06912 {05-2S70) 

Dear Sirs: 

This is to advise you of a change of address for the above 
referenced numbered appeals. 

My new address for you to respond to my F'OIA request is: 

Gary L. Smith ^52962-019 
P,0. Box 2068 
Inez, KY 4! 22^ 



Thank you for yovir propmt attent.i 
Sincerely 



to this matter. 




Gary h. Smith 



Case 1 :06-cv-01 797-RWR Document 1 2-2 Filed 05/02/2007 Page 11 of 1 7 

U.S. Department 6f Justice 

Office of Iiifbmiation and Privacy 

Tck-phwti.': (203) ^!,4-..U42 mishngton. D.C. 20330 

NOV 3 2005 



Mr, Gary L. Smith 

RegisxerNn. 5^962-019 , - .; "? . ; 

Utiited Sillies Ponit^inlJaiy - Big Sandy "' """' 

P.O. Box 2068 

)nez.KV'41224 

Re: Request Ni>. 2005-07261 / ■{ ;■ 

Dear Mr. Sniflli: 

niis is to jujvisc you that your admmislntiive appeal from the action of the Federal Bureau of 
Prisons on your reqitest for itifomiiUion from tbt files of the Department of Justice was received by this 
OfYicc on November 23, 2005. 

The Omce of Inforniation and I'rivacy, which has the responsibility of adjudicating such 
appeals, lias a substantial backlog of pending appcais received prior to yours- In an attempt to afford 
each appeUanl equal and tmpartiia treatment, wc have adopted a general practiee of assigning appeals 
in the appraxiniate order of receipt. Your appeal has been assigned number 06-0556. Please mention 
this tuimber in any future correspondence to this OHiiX regarding this n^atter. 

We i^-)ll notify ycu of the decision on your appeal a& soon as we can. llie necessity of this 
delay .is regretted and yotir continuing courtesy k appreciated. 

Sincerely, 



(T^y^ 



Priscilla Jones 

Cliicf. Administrative Staff 



Case 1 :06-cv-01 797-RWR Document 1 2-2 Filed 05/02/2007 Page 1 2 of 1 7 



I'.S. IJfpyrrmetit «f, Justice 

Ofiice yl iriroriniitiof) and Pnr;ic 




Mr. Gary L. Smiili 

Reyisict Nu. 52^)62-0 1 () 

LIn.tcd St^itos Vciuu^nilmy - iii^ Satidv 

P.O, Box 2()f,,S 

Ijiuz, KV 4I22-1 

Dear Mr, Sniitlj: 

I lil.s is to ihWiac you Ihat your ;«fnijiiisir:i[i, 

'vVV w ilj „oJ,r> you of If]c division on vour -inn,..*! .c 

^fctay . .„.,., .Ki your o.n.i.n.., coj.::;:: :;^,:::''" -"' ^^ ^^^'- -^ '^^ •— ^^ "^^-^^ 



Nu- appeal iVon the action of d,c Fcdcrid Burt;au o 



JViscIla Jones 

Chief. AdniinisrratJvf Striff ' 
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BB^i^ L'.S. Department of Justic* 

OiTicc of Informalion and Privacy 



Tdvphof,^: (302) SI^1~i643 W^h,n,::<m. D,C. 20^30 

HDV 3 2005 



Mr. Gar>' L, Smith 

Register No. 52962-019 

United Slates Pcnilfntitiry-Big Sandy 

P.O. Box 206S 

Inez, KY 41224 

Re; R-equ^Jst No, 2005-07734 

Dear Mr. Siiitih; 



Tltis is to advi\sc you that your adminislralivc uppeaJ from the actioii ofthe Federal Bureau of 

s^roXrr2i/2;or"'"""^^^^ 

Tlie Office of Information and Privacy, whici, has the rcspoiisibilaty of ddjiidicadng such 
IXti^lT -"'^■^';"''^'^-^'^«&,of pending appeal, received prior .o >.ur., Jn an .tt^pt olrd 
ca h appelant equaJ and .^partial (rcalmcnL. w. have adopted a ge««mJ practice of ^.igainj- appeal. 
»i the approx.n.,c order of receipt. Your appeal ha« b«n assigned number 06-0558. pLse mS 
ftis number m my future correspondence to this OHlce regarding this matte.-. 

delay is regretted and your contmumg courtesy h appreciated. 
Sincercl3', 

Pristjlla Jones 

Chftf, Admirf strati ve StalT 
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U.S, Department of Justice 

Office of liiformation and Privacy 



Tele/t/iune: (202) .'>f4~.^64J 



Mr, Gar>' L. Smjih 

Register N[). 52962-019 

United Siaies J'enitentiao-Big Sandy 

P.O. Box 20t)8 

Inez, KY41224 

Re: Request No. 2005-077.'!I6 
Dear Mr. Smith: 



}V^/shinst'Jti. D.C. 2QS30 

NOV 3 3 m^ 



^ This is 10 advise you ihat your administrative appeal from the action ofthe Fediiral Bureau of 
Prisons Oil your a-quest for information front Hk files of the Depadment of Justice wa. reived by this 
Office on November 23. 2005. ^ 

The Omcc oflnfomiiiiian and Privacy, which has the responsibility of adjudicating such 
api^ais, has . suhsi^nUaJ backlog of pending .ppeais received prior to youi^. In an attempt to afford 
each apperiam cqcal at,d imp.rli.I treatment, wc have adopted a general pmcti^e of assignirigappeals 
in the approximate order of receipt. Your appeal lias been assigned number 06-0559. Plea.se ion 
this number m any firture correspondence to this Oftice regarding tins matter. 

We wil! notify vol of the decision on your appeal as soon as we can. The ntjcessity of this 
delay is regretted and your continuinj^ connesy is appreciated. 

Sincerely, 



Priscilla Jones 

Chief, Adminisirative Staff 
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U.S. Department of Justice /'^ (^ r- 

Office oritirommiion and Privacy 



V (?02} 5I4-A642 



NOV 3 Mi 



Mr. Gar\' L. Stnill) ' " *" 

RetjisierNo, 52962^019 ' ^""""" 

United Snitci! Peiiitcnttaiy-Big Saikly :■'■:: .- y .. ■ . 

P.O. Box 2068 " -^^ ■ 1 . 1:1 1 y 

Inez, KY 41224 ' ' ' 

■ '■■ ,J 7 ?-,- 
Re: Reqiicsi No. 2005-07742 

Deur Mr Smith: v' " ''■'''-■'■0-01"; 



This is to advise you that your Bdn5ini..trativckpp^lJV&nrt)Te-action ofthe Federal Bumau of 

-rii^ Office of Infomation and Privacy, wh^h has th^^ fesponsibilhy of adjudicaiinfisuch 
ZT^t^. T T'''l .b-»''°^ «^f--ding appeals received prior to yours. In an attempt to afford 
^ch appellant eqcaUnd impan.al trealmenl, w« hav. adopted a general practice of assigning appeals 
.n Ih. approx^tnate order of receipt. Your appeal has bee. a.ssigned nauL 04^)560. pS^^£ 
th.s number m ;u,y futijrc correspondence to this Office regarding this matter. 

delay js regretted and your conttntiing counesy h appreciated. 



Sincerely 



^J^ AJ ^O€£2^ 



PriscillaJones 

Cliief .'\dniinistrati\'e Stjiff 
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US. D^aitment of Justice 
Office ojTlhfbHnatiiin and Priva^ 



Tisl^hctie: (202) 514-3642 



Waskngicn, D.C. 20S3O 



Mr. GaiyL-Smiifa 
RceistflrNo. 52962-019 
United States PenitMitiary 
Post OMee Box. 206S 

loez^KY 41224 

Dettf Mr. Smith; 



JUL 3 12006 

Appeal Nos. 06-0556» 06-0557, 06-0358. 

05-0559, 06-0560 

RfiquastNos, 2005-07261, 2005-07499, 

2005-07734, 2005-07736, 2005-07742 

JGMiKM 



You. s^^ed &»ri-th« fee waiver det^imnatioii made by the Federal Bureau of Prisons (BOP) 
en your roquffits ^r sc^xsa to mcords pertaming to wvemi BOB program statements, vanmis text 
cUdms, and the oi^anlzaitionBl chart £n' dis mail room et the F«bral Conectional lostitutioii-CHlmer. 

Because the issues laised in yDor letter of ^tpeal woes ba£l$d upon five s^aiate requests yaa 
subojitted [D BOP.' this Office divided that lettexinto five sepatate qipeals. However^ because ^e 
issues cai^ on a^tpnC ats identity this adjtidicatLQn oancems each of the ^peala listsd above. The 
otder in which the ^rp^ala are listed coiresponds to the oider ol^the requests listed above. 

The statutory standard far evahiatnig fee waiver requests pavides that fees diall be waived or ' 
icdiiced "if diaclartie of ths iaformatiaD is in the public mfcast because it is li]£cly to crainibule 
signifioairily to public uaderatending of die operations or activities of the govenimwjt sutd k not 
primaiib'uithecomtaerdalintetMtofihfiiequcatcr." 5 U.S-C. § 552<a)(4)CAXui). Indetcndning 
^ghefher you have satisfied this i^ttitCiy sliiidard, I consider the six &^ 

of Justice regttlatitHi that puts this statutory standard into effect. Seg 28 CF.R. § 16.1 IQe) (2005) (copy 
enclosed). 

On ^ basis of all of As iufcnnatiofl available to me, I am afienmag *e denial of your request 
fer a waiver of fees. Althou^ the tecords you seek ooticem the activities or ojaarataJtB o£^ 
govommeat, and you do not a|^ear to have an ov^dtiditig oottm^'cial initersst in- the lecOKls, you have 
not satisfied otfia- reterowt ftctore. 

To qualify fbr a fee waiver, you must make an adeqi^e showing that release of tile infonnation 
to you » ^ &e public intBrast. gffi Qglesbv v. Den't of the Aimv. 920 F,2d 57, 66 il 11 (D-C. "CSr, 
1990). You have not done so. fc casii of your five requests you cn^hasiaed that the iffl&nnatioii you 



' These five-Iettos are dated July 13, July26, August 3, Augiwt 4, and August 5, 2005, 
■ttith each letter requesting a portion of the above-identificHl records. 
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requestsdwHs^ifliliepu^Hc'siiltfiaresL'' Other than par^hrasi4g the mmtorystondatd,Iltfvrev^ 
you have pmviied iu9 l^i^maiioit that sufficiently oqilains how your tequs^ meet the statutory 
pixblk Intoe^ tequlFem^t I ref^ in particuktr to the second, ^^ and £3Uith fee waiver Actors 
described in the eflctosure. S^28aF,R. § 16.11(k)(2)(ii).(iii),(iv), Bi^ortanlly, you have mt 
d^soostrated m asy way ^ you have bodt dio intent and liie aibility, as is required by ^ &m^ 
&e waivnr &C!tor> to (tisseminate tiie requested infonnstioa to the pi^Hc. Yotur feilure to meet 
thia factor is itself a suffiraent basis fbr dmiymg a lequest for a feeAvalver roquet ^ Laraoqv, 
GA, 543 F.2d 1481, 1483 p.C. Cir. l$Sg). 

Furihffi, in ea^ of your request Itstters you place emphasis pu yourindigeace or inahilitif 
to pB^fiir the «qpiKtedreoOf(te,in^^^g that you are ttierefeiB entitled to a. fiwis^^^ Thisis 
leg^ h:g;tm«et. It ^ well settled thid ^lur inability tQ p^ alone does not ocmstitutc adequate 
^imuis for a fee waiver. See. e.iL. Slv v. USPS. 753 F.^ 163, 165 (D.C Cir. 19855, 
AteoiTdm^^ ymr spp^ is denied. 

If you are dissatisfied with my action oh your (^ftpeal, yoEmay $eelc judicial le^dew in 
Bccordamw with 5 U.S^, § 552(a)(4)(B). 
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FOR THE DISTRICT OF COLUMBIA 

GARY SMITH, 

Plaintiff, 

Case Number: 1:06-01797 

FEDERAL BUREAU OF PRISONS a/k/a 
DEPARTMENT OF JUSTICE, 

Defendants. 

DECLARATION OF SHARON WAHL 

In accordance with the provisions of Section 1746 of Title 28, United States Code, I, the 
undersigned, do hereby make the following declaration: 

1 . I am the Paralegal for the Beckley Consolidated Legal Center, located at the 
Federal Correctional histitution (FCI) Beckley, West Virginia. 

2. The Beckley Consolidated Legal Center oversees legal matters arising at 
various Bureau of Prisons institutions, including matters that arise at FCI 
Gilmer, West Virginia. 

3 . As the Paralegal, I have access to SENTRY, the Federal Bureau of Prisons' 
online inmate information system, inmate Judgment and Commitment Files 
and Central Files. Additionally, I am responsible for processing incoming 
Freedom of Information Act (FOIA) requests. 

4. Gary Smith, Federal Register Number 52962-019, is a federal inmate 
currently confined at the United States Penitentiary ("USP"), Coleman, 
Florida, also known as USP Coleman II. 
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2019. 

6. In letters dated July 1 3 , 2005, July 26, 2005, August 3, 2005, August 4, 2005, 
and August 5, 2005, Gary Smith, while an inmate at the Federal Correctional 
Institution ("FCI") Gilmer, West Virginia, requested various records from the 
Federal Bureau of Prisons pursuant to the Freedom of Information Act 
("FOIA") and the Privacy Act. 

7 . The requests included ' 'any and all' ' information regarding four administrative 
tort claims filed by inmate Smith with the BOP, certain BOP Program 
Statements, and an organizational chart for the mail room at FCI Gilmer. 

8. My office processed the requests under FOIA and aggregated inmate Smith's 
requests. 

9. By letter dated August 30, 2005, my office advised inmate Smith that staff had 
identified approximately 757 pages responsive to his requests and that the 
approximate fee for copying would be S 65. 70. 

10. We therefore advised inmate Smith that pursuant to 28 C.F.R. § 16.1 1(e), he was 
being provided advanced notice that the expected fee would exceed $25.00. 

1 1 . Additionally, inmate Smith was given the opportunity to reformulate his requests to 
meet his needs at a lower cost, or to forward a payment of $65.70. 

12. My office denied inmate Smith's request for a fee waiver, noting that he failed to 
meet the two conditions set forth in 28 C.F.R. § 16.11: (1) that the requested 
information is in the public interest; and (2) that the requested information is not 
primarily in the commercial interest of the requester. 



Cq^ 1 :0gtqKePliSi,7-^^ted @ft?ti5B^i|vi?T5) creBitfl^ mm%ma coRSMtlbfiftS the 
public's understanding that would result from disclosure of the requested records, 
and that indigence alone does not entitle one to a fee waiver. 

14. Inmate Smith was fiirther advised that his requests would be deemed not received 
until receipt of either his reformulated request or payment of the requisite fees. 

15. Inmate Smith responded by filing an administrative appeal with the Department of 
Justice Office of Information and Privacy, renewing his request for a fee waiver and 
arguing that his requests were of significant public understanding of government 
operations or activities. 

16. In a letter dated July 3 1 , 2006, the Office of Information and Privacy affirmed the 
denial of iimiate Smith's request for a fee waiver, and informed him of his right to 
seek judicial review of the decision. 

17. On October 1 8, 2006, inmate Smith filed the Complaint in the instant case. 

I declare under penalty of perjury that the foregoing is true and correct to the best of 
my knowledge. 

Executed this ' ' day of April, 2007. 

Sharon Wahl 

Paralegal 

Beckley Consolidated Legal Center 

Federal Bureau of Prisons 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



GARY SMITH, 

Plaintiff, 



FEDERAL BUREAU OF PRISONS a/k/a 
DEPARTMENT OF JUSTICE, 



Case Number: 06-1797 (RWR) 



Defendant. 

ORDER 

UPON CONSIDERATION of Defendant's Motion to Dismiss, or, alternatively for Summary 
Judgment, plaintiffs Opposition thereto, if any, and the entire record herein, it is on this 

day of , 2007, 

ORDERED, that the said motion should be and hereby is granted; and it is 
FURTHER ORDERED that plaintiffs complaint be and hereby is dismissed. 



RICHARD W. ROBERTS 

UNITED STATES DISTRICT JUDGE 



Copies of this order to : 

GARY L. SMITH, Register No. 52962-019 

USP Coleman II 

U.S. Penitentiary 

P.O. Box 1034 

Coleman, FL 33521 



